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November 22, 2021 
 
 
SUBJECT: REQUEST FOR PROPOSALS 
  ON-CALL STRATEGIC PLANNING SERVICES 

#2021-06 
 

The Livermore Amador Valley Transit Authority (LAVTA or Authority), operator of the Wheels bus system, 
is soliciting proposals from qualified firms to provide on-call strategic planning services for the zero-
emission bus transition initiatives as described in the Scope of Work attached as Attachment 1.     
 
Please submit a contact email to ttran@lavta.org to be notified of any addenda issued for this 
procurement.  All Questions and Requests for Clarification must be submitted in writing by November 24, 
2021 at 4:00 p.m. PST, and indicate the email address(es) to which LAVTA will provide responses by 
December 1, 2021.  There is no scheduled pre-proposal conference.  Proposals must be received via 
email or at the LAVTA Administrative Offices by Friday, December 10, 2021 at 2:00 p.m. PST.  No 
proposals or amendments to proposals received will be accepted after this time and date.  
Submission of a proposal shall constitute a firm offer to LAVTA. No Proposer may withdraw its proposal 
for a period of one hundred twenty (120) days after the opening of proposals.  Each Proposer will be 
notified of award of contract, if award is made.  LAVTA reserves the right to reject any and all proposals, 
or to waive any irregularities or informalities in any proposal or in the proposal procedure, or to postpone 
the proposal opening for good cause. LAVTA specifically reserves the right to not award a contract after 
the submittal of Proposals.  More details regarding the solicitation process are contained in Attachment 2.  
 
Proposers are directed to submit one (1) hard copy in a separate sealed envelope or one (1) electronic 
copy via email of their Technical Proposal; and one (1) hard copy in a separate sealed envelope marked 
CONFIDENTIAL or one (1) electronic copy on a separate via email of their Cost Proposal.  Each Proposal 
shall be clearly marked indicating the Proposer’s name and address, the solicitation name, and Proposal 
type (i.e., Technical or Cost).   
 
Proposals shall be submitted to the following: 
 
 Livermore Amador Valley Transit Authority 
 1362 Rutan Court, Suite 100 
 Livermore, CA 94551 
 Attention: Toan Tran 
 
 OR to: ttran@lavta.org 
 
LAVTA intends for this procurement to be primarily conducted electronically via distribution on the 
procurement page of www.wheelsbus.com; however, upon request, copies of the RFP may be obtained 
by contacting LAVTA at (925) 455-7562. 
 

      
         11/22/2021    
Toan Tran       Date 
Director of Operations and Innovation 
Livermore Amador Valley Transit Authority 
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SCOPE OF WORK 

 

Project Overview 

Livermore Amador Valley Transit Authority (LAVTA), which operates the Wheels system, 
provides fixed-route but service and Dial-A-Ride paratransit service to citizens in the cities of 
Dublin, Livermore, and Pleasanton, and adjacent unincorporated areas of Alameda County. 

LAVTA recently won APTA’s 2020 Outstanding Public Transportation System Achievement 
Award, in recognition of its innovations to pilot shared autonomous vehicles from the 
Dublin/Pleasanton BART Station, GoDublin on-demand services (Lyft and Uber), unlimited 
student transit passes at Las Positas College, and inter-agency collaborations that have helped 
boost ridership by 12% from 2017 to 2019.  

California Governor Gavin Newsom’s recent executive order focused on climate-friendly 
transportation could make significant funds available to both agencies to pursue such 
integration.  The executive order mobilizes state agencies to phase out fossil fuels by 2035, and 
to invest in public transit, walking, cycling, and micro-transit.  Linked to the initiative, the 
California State Transportation Agency (CalSTA) will issue grants of $200 million annually for 
five years to local agencies to spur electric mobility and inter-agency integration.  LAVTA is 
positioned to leverage these initiatives to fund and accelerate new climate-friendly service 
innovations, electric buses, and integration. 

This work aligns with efforts underway with Central Contra Costa Transit Authority (CCCTA) and 
Contra Costa Transportation Authority (CCTA) to support transition to zero emission fleets, 
implement regional services such as the 680 Express and explore opportunities to better 
integrate services across the region.  Significant potential may exist to streamline services, 
consolidate fare media and provide more direct service with fewer transfers.  Together, the 
agencies also might be able to more effectively access statewide CalSTA funding intended to 
facilitate electrification and inter-agency collaboration.   

The work contemplated by this SOW will provide LAVTA solid support to pursue grant/funding 
being made available from CalSTA.  The following are key tasks requested of the Contractor: 

Identify Opportunities for Service Integration 

Contractor will conduct a review of services operated by both counties and identify opportunities 
for efficiencies and a more regional approach without consideration of service areas or borders. 
Contractor will look closely at regional travel when considering service integration, and how the 
newly planned I-680 service, integrates with rail, other bus networks and Ferry. 

As part of this analysis, Contractor will consider options for service delivery from different depots 
(i.e. Concord and Livermore) to identify which services could reduce deadheading time and 
mileage or access available capacity or more favorable costs from either depot. Contractor will 
review the advantages offered by operating services from a shared depot which will serve both 
counties and might also be the site for the first hydrogen fuel cell depot should that technology 
be the chosen option.  
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Contractor will identify factors in this assessment that might encourage increases in ridership.  
This will include evaluation of greenhouse gas (GHG) reduction associated with the transition to 
zero emission buses and increased ridership. Additionally, Contract will examine route-level 
ridership and operating metrics, as well as system-wide data, to evaluate likely drivers of 
efficiencies and effectiveness and identify opportunities to boost those metrics.  

Deliverables 

Contractor will: 

• Present model results based on the data supplied, to identify opportunities that will offer 
the county efficiencies in the network, to encourage increased ridership through a local 
and regional approach.   

• Review service delivery from various depots identified to us and recommend the 
possible advantages of a shared facility. 

• Develop tech memo and PowerPoint presentation that summarizes the findings. 

Evaluate Hydrogen Fueling Infrastructure 

After selecting the fueling infrastructure method and technology, LAVTA and CCCTA will need 
to complete the necessary activities to design and deploy the infrastructure. Infrastructure 
deployment is critical for bus acceptance and is one of the more complex phases of 
deployment, requiring time and coordination with stakeholders. Infrastructure installation must 
be substantially complete prior to bus delivery for proper acceptance testing. 

Contractor will deliver a high-level overview of the necessary considerations associated with a 
hydrogen station deployment. This will include: 

• Construction of a hydrogen fueling station at LAVTA’s new Atlantis Facility. 
• Construction of a maintenance facility at Atlantis Facility; constructed to accommodate 

new 680 service and hydrogen vehicles. 

The review of the deployment process steps Contractor will carry out would include stakeholder 
engagement, site selection, design, permitting, construction, and commissioning. Great 
importance should be placed on the permitting process element of the hydrogen facility as this 
part of the process can cause lengthy delays if not correctly managed, the team will bring 
together a useful high-level guide to navigate through the permitting process to assist in 
avoiding unwanted pitfalls. 

Deliverables 

Contractor will: 

• Report on the consideration of hydrogen fueling infrastructure. 
• Deliver a high-level understanding of a phased approach to depot construction, which 

will include a review of stakeholder engagement, site selection, design, permitting 
process (highlighted further below) construction and commissioning. 

• Provide an overview of the maintenance facility needs at the Atlantis Facility 
• Report on the considerations/complexity of the permitting process and how it aligns to 

the construction plan. 
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On‐Call Services 

In addition to the tasks above, Contractor will provide a separate budget for on‐call services that 
will be billed at on a time and materials basis. Contractor will only use this budget after receiving 
authorization from LAVTA. The work may include attending meetings, providing expert advice 
on technical issues, coordinating with various stakeholders, and any other related work 
authorized by LAVTA. Below is an example of a few of the on‐call tasks that might be needed.  

• Provide senior level support to assist with cross agency communications and coalitions. 
• In the event that LAVTA decides to pursue the Transit and Intercity Rail Capital Program 

(TIRCP) grant offered by CalSTA or other funding opportunities, Contractor will support 
the agency in preparing and writing the grant applications. 

• Provide general transit planning services to support future route changes, adjustments, 
and efficiencies. This could include the use of technology support origin and destination 
(O&D) studies to determine current and future demand trends. 

• Support on the Agency’s conversion to zero emission buses including infrastructure 
evaluation, planning, and pilot programs. 

• Provide general support and advisory regarding on-going plans, construction and 
development of Tri-Valley Hub and related at O&D options. Ensure passenger 
experience remains at pinnacle of station design and construction work. 

• Support ongoing paratransit improvement programs, county-wide service integration 
initiatives and coordination with services (new, existing) entering the service area. 

• Provide senior level support to LAVTA leadership for the implementation of new 
services, such as micro-transit, autonomous, premium demand services to improve 
service to the community. 
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I. SOLICITATION PROCESS 
 

A. Solicitation Timeline 
The Authority intends to adhere to the timeline stated in the Invitation. However, 
the stated timeline may be amended at the Authority’s sole discretion. 

 
B. Submission of Questions and Requests for Clarification 

All questions and/or requests for clarification must be submitted in writing. The 
Authority’s written response to questions and/or requests for clarification will be 
provided by November 24, 2021 via email. Please refer to the solicitation timeline 
in the Invitation in this RFP for date and time deadlines. 

 
C. Addenda to RFP 

The Authority reserves the right to amend this RFP at any time. Any 
amendments to or interpretations of the RFP must be described in written 
addenda. Please submit a contact email to ttran@lavta.org to be notified of 
addenda. 

 
Proposers that accessed any of the documents of the RFP will be notified of the 
issuance of any Addenda or response to requests for clarification. Only signed 
Addenda are binding. Proposers are required to acknowledge receipt of all 
Addenda, if any, during the submission of their proposals. 

 
Failure of any prospective Proposer to receive the notification or addenda does not 
relieve the Proposer from any obligation under the RFP as clarified, interpreted or 
modified. All addenda issued must become part of the RFP. Proposers must 
acknowledge the receipt of each individual addendum in their proposals. 
Proposer’s failure to acknowledge in its proposal receipt of addenda may, at the 
Authority’s sole option, cause the proposal to be rejected. 

 
If the Authority determines that the addenda may require significant changes in the 
preparation of proposals, the deadline for submitting the proposals may be 
postponed by the number of days that the Authority determines will allow 
Proposers sufficient time to revise their proposals. Any new due date will be 
included in the addenda. 

 
D. Submission of Proposals 

Proposals must be received via email to ttran@lavta.org or at the LAVTA 
Administrative Offices by 2:00 p.m. PST on December 10, 2021. No proposals or 
amendments to a proposal received will be accepted after this time and date. 

 
E. Cost of Proposal Development 

This RFP does not commit the Authority to enter into an Agreement, to pay any 
costs incurred in the preparation or presentation of a proposal, nor to procure or 

mailto:ttran@lavta.org
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contract for any services. The Proposer waives any claim against the Authority for 
costs incurred in preparing a Proposal and responding to this RFP. 

 
F. Validity of Proposals 

Submission of a proposal constitutes a firm offer to the Authority for 120 days from 
the submission deadline for proposals. 

 
G. Withdrawal of Proposals 

A Proposer may withdraw its proposal, without prejudice, by sending an email to 
ttran@lavta.org prior to the proposal closing date and time. The withdrawal of a 
proposal does not prejudice the right of a Proposer to submit another proposal 
within the time set for receipt of proposals. 

 
After the proposal due date, a proposal may be withdrawn only if Authority fails to 
award the Agreement within the proposal validity period prescribed above in 
Section F, Validity of Proposals, or any agreed-upon extension thereof. 

 
H. Evaluation of Proposals and Selection Process 

Proposals will be screened to ensure Proposer(s)' responsiveness to the 
requirements of the RFP and the responsibility of the proposing consultant. A 
proposal will be considered responsive only if it complies in all material respects to 
the requirements of the RFP. The Authority intends to award a contract to the 
highest ranked, most qualified, responsible Proposer that submits a responsive 
proposal. 

 
The Authority may reject as non-responsive any proposal that does not include the 
required documents referenced herein. However, the Authority reserves the right 
to request additional information and clarifications during the evaluation and 
selection process from any or all Proposers regarding their proposals. 

 
1) Selection Committee 

A Selection Committee (Committee), which will include members of staff and 
possibly one or more outside experts, will review the technical proposals 
submitted and rank them according to the weighted criteria of each category as 
set forth in the process below. The Authority reserves the right to request 
additional information and clarifications during the evaluation and selection 
process from any or all Proposers regarding their proposals. 

 
The Committee's composite scores for all steps of the evaluation process will 
comprise the official record for the proposal evaluation process; individual 
evaluation records will not be available for public inspection at any point during 
or after the evaluation process. By submitting a proposal, Proposers agree to 
be bound by these terms and will not later challenge said terms. 

 
2) Proposal Evaluation Process 
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The Proposers' technical proposal will be evaluated utilizing the criteria 
identified below. In ranking proposals, the Authority will consider the proposal 
material submitted, oral interviews (if any are held) and any other relevant 
information about a given Proposer (i.e. references). The Authority will not 
assume that a Proposer possesses any capability unless such a capability is 
established by the submitted proposal. 

 
Proposals will be evaluated using the Evaluation Criteria described below and 
assigned points per criteria as indicated: 

 

Evaluation Criteria Max Points 
Company Qualifications, Experience & 
References 
A. The professional, technical and managerial 

qualifications and experience of personnel named 
in the proposal, including the proposed Project 
Manager 

B. Previous relevant experience which demonstrates 
capability to successfully manage work 
1) Years of experience 
2) Extent of experience applicable to this work 

C. Proven experience in developing innovative or 
advanced techniques 

D. References from vendor partners and/or clients 
with similar completed projects 

 
 
 
 
 
 

30 

Qualifications and Experience of Key Personnel 
A. Size of firm and years in business 
B. Experience in providing similar relevant services; 

identifying how such services relate to this 
solicitation and the dollar value 

C. Experience in successfully managing work 
directives, work schedules and controlling costs 

D. Qualifications of principals and associates 
E. On-Call Team Organization 

 
 
 

35 

Project Understanding and Management Plan 
A. Approach to the scope of work as noted in 

Attachment 1, Scope of Work, including transit 
hub evaluation procedures, standards, and 
requirements, and deliverables 

B. Clear outline of what services will be provided 
within this contract and what will be provided on- 
call 

C. Rationale for proposed on-call team organization 
D. Work Directive management plan 

 
 
 
 

35 
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1) Negotiation of any subconsultant(s)' proposals 
prior to submittal to the Authority 

2) Cost and schedule management 
E. Subconsultant Management Plan, if applicable 

 

Total = 100 
 
 

I. Revised Proposals, Interviews and Negotiations 
The Authority reserves the right to negotiate with any individual(s) or qualified 
firm(s), to request revised proposals, to visit the Proposer(s)' site(s), to interview or 
not, or to request best and final offers (BAFOs), if it is in the best interest of the 
Authority to do so. During this step, the Committee will evaluate information 
submitted by Proposers in the competitive range. Upon completion of this step in 
the selection process, the Committee will re-rank the firms remaining in the 
competitive range, in accordance with the evaluation criteria set forth above. 

 
The Authority also reserves the right to further reduce the competitive range at any 
time during this step of the evaluation and selection process and the Authority may 
hold simultaneous discussions with those proposers that remain in the competitive 
range. Proposers who are no longer in the competitive range, and will therefore not 
continue to the final step of the selection and evaluation process, will be notified as 
soon as it is practicable. 

 
The Authority will open the cost proposal from the top-ranked firm only and it may 
accept the proposal or negotiate the cost and exceptions taken to the Sample 
Agreement, if any. If negotiations are unsuccessful, the Authority will terminate the 
negotiations with that firm and may open negotiations with the next highest-ranked 
firm. If negotiations with this firm are also not successful, the Authority may repeat 
the negotiations process with the next-highest ranked firm or, at its sole discretion, 
the Authority may reject all remaining proposals. The Authority, however, may 
award an Agreement(s) without conducting interviews or negotiations. 

J. Contract Award 
The Selection Committee will make a recommendation of award of Agreement(s), 
if any, to the Authority’s Board of Directors, or designee. All Proposers will be 
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notified of the recommended award in writing. No Agreement will be in force until 
a written authorization to proceed is issued by the Authority. 

 
The successful Proposer(s), to whom award is made, must execute a written 
Agreement for Services on the Authority’s provided form as set forth in Appendix 1 
within 14 calendar days after Proposer(s) receive the form of Agreement for 
execution. 

 
K. Protest Procedures 

The Authority maintains written procedures that must be followed for all protests. 
Protests based upon restrictive specifications or alleged improprieties in the 
proposal procedure which are apparent or reasonably should have been 
discovered prior to receipt of proposals must be filed in writing with the Authority's 
Executive Director, at least five (5) calendar days prior to Proposal due date. The 
protest must clearly specify in writing the grounds and evidence on which the 
protest is based. 

 
Protests based upon alleged improprieties that are not apparent or which could not 
reasonably have been discovered prior to submission date of the proposals, such 
as disputes over the staff recommendation for contract award, must be submitted 
in writing to the Executive Director, within five (5) calendar days from receipt of 
the notice from the Authority advising of staff’s recommendation for award of 
contract. The protest must clearly specify in writing the grounds and evidence on 
which the protest is based. The Executive Director will respond to the protest in 
writing at least three (3) calendar days prior to the meeting at which staff’s 
recommendation to the Authority’s Board of Directors will be considered. Should 
Proposer decide to appeal the response of the Executive Director, and pursue its 
protest at the Board meeting, it will notify the Executive Director of its intention at 
least two (2) calendar days prior to the scheduled meeting(s). 

 
Failure to comply with the rules set forth herein may result in rejection of the 
protest. Copies of the complete protest procedures are available from the 
Authority. 

 
L. Ex-Parte Communications 

Proposers and Proposers’ representatives must communicate in the manner set 
forth in this RFP. All such communication must be directed to the Director of 
Operations and Innovation named in this RFP until after a Notice to Proceed has 
been issued by the Authority. There must be no communication with any officer, 
director, employee, or agent of the Authority, except as may be reasonably 
necessary to carry out the procedures specified in this RFP. 

 
Proposers and Proposers’ representatives may not communicate with the 
Authority’s Board members except in writing and if the communication is made 
public. Nothing herein prohibits Proposers and their representatives from making 
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oral statements or presentations in public to one or more representatives of the 
Authority during a public meeting. 

 
M. Confidentiality 
1) Confidentiality and Waiver of Claims 

 
a. The California Public Records Act (Cal. Govt. Code Sections 6250 et seq.) (CPRA) 
mandates public access to government records. Therefore, unless the information is 
exempt from disclosure by law, the content of the proposal, as well as any other written 
communication between Authority and the Proposer, is a public record that must be 
made available to the public. 

 
b. If the Proposer believes any communication contains information exempt from 
disclosure under the CPRA, including trade secrets or other proprietary information 
that the Proposer believes would cause substantial injury to the Proposer’s 
competitive position if disclosed, the Proposer must request that the Authority withhold 
from disclosure the exempt information by submitting: 

 
(i) an unredacted copy of the proposal marking each page containing such 

exempt information as confidential; and 
 

(ii) a redacted copy of the proposal that redacts the purportedly exempt 
information; and 

 
(iii) a separate "confidentiality index" including all of the following information: 

(a) The section and page number of the proposal where the information 
is located; and 

 
(b) An explanation of why the information is exempt from disclosure 

under the CPRA. 
 

c. By submitting a proposal, Proposer: 
 

(i) consents to the release of the redacted version of the proposal; and 
 

(ii) consents to the release of any portion of its proposal not included in the 
confidentiality index; and 

 
(iii) waives all claims against the Authority, its directors, officers, employees and 

agents, for the disclosure of such information. 
 

d. If the Proposer does not include a confidentiality index in its proposal, the Authority 
will have no obligation to withhold any information from disclosure and may release 
the information sought without liability to the Authority. 
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e. In the event of conflicts between the redacted version, the confidentiality index, 
and confidentiality designations in the body of the proposal, the redacted version 
prevails. 

 
f. A Proposer may not designate its entire proposal as confidential. The Authority will 
not honor such designations and will disclose submittals so designated to the public 
without liability to the Authority. 

 
2) Confidentiality Indemnity 

 
Upon receipt of a request pursuant to the CPRA seeking proposal material 
relating to this RFP, the Authority may provide the redacted version of the 
proposal, or may withhold material designated in the confidentiality index that 
is exempt from disclosure. If the Authority determines that information in the 
confidentiality index is not exempt from disclosure, the Authority will give 
reasonable notice to the Proposer prior to releasing any material listed in the 
confidentiality index. 

 
By submitting a proposal, Proposer agrees to indemnify, defend, and hold 
harmless the Authority, its directors, officers, employees and agents, from any 
and against all damages (including but not limited to attorneys’ fees that may 
be awarded to the party requesting the proposer information), and pay any and 
all cost and expenses, including attorneys' fees, related to the withholding of 
the information included in the confidentiality index or in the redacted version of 
the proposal. If Proposer fails to accept a tender of a defense, the Authority 
reserves the right to resolve all claims at its sole discretion, without limiting any 
rights stated herein. 

 
N. Waiver 

By submitting a Proposal, the Proposer represents and warrants that it has 
sufficiently informed itself in all matters affecting the performance of the work or 
the furnishing of the labor, supplies, material, or equipment called for in the 
Agreement; that Proposer has checked its Proposal for errors and omissions; that 
the prices stated in its Proposal are correct and as intended by it and are a 
complete and correct statement of its prices for performing the work or furnishing 
the labor, supplies, materials, or equipment required by the Agreement. 

 
O. Authority’s Rights 

The Authority reserves the right to cancel the procurement in whole or in part, at 
its sole discretion, at any time before the Agreement is fully executed and approved 
on behalf of the Authority. This RFP does not commit the Authority to award an 
Agreement(s), to pay any costs incurred in the preparation of the proposal for this 
request, or to procure or contract for services. The Authority reserves the right to 
modify or cancel in whole or in part this RFP, to reject any and all proposals, to 
accept the proposal it considers most favorable to the Authority’s interest in its sole 
discretion, and to waive irregularities or informalities in any proposal or in the 
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proposal procedures. The Authority further reserves the right to reject all proposals 
and seek new proposals when the Authority considers such procedure to be in its 
best interest. 

 
If there is any evidence indicating that two or more Proposers are in collusion to 
restrict competition or are otherwise engaged in anti-competitive practices, the 
proposals of all such Proposers must be rejected, and such evidence may be a 
cause for disqualification of the participants in any future solicitations undertaken 
by the Authority. 

 
II. CONTRACTUAL REQUIREMENTS 

 
A. Agreement for Services 

The selected Proposer(s) for the provision of the Services will each be required to 
execute an Agreement with the Authority describing the Scope of Work to be 
performed, compensation, insurance requirements and other pertinent provisions. 
This agreement must follow the Sample Agreement. All Proposers are directed 
to review all of the terms and conditions set forth in the Sample Agreement, 
particularly the indemnification and insurance requirements. 

 
Submittal of a proposal must be deemed acceptance of all of the terms set forth 
in this RFP and the Sample Agreement unless the Proposer(s) includes with its 
proposal, in writing, any modifications requested to the RFP and/or Sample 
Agreement. All requests for exceptions must be in writing, separately identified, 
and delineated for each task, Technical Specification, or other item The Authority 
reserves the right to request further clarification of any requested exception 
during negotiations and to exclude unacceptable exception(s). No exceptions 
may be requested after the deadline for the submittal of proposals. 
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THIS AGREEMENT, (“Agreement”) made and entered into this ___ day of      , 2021 by 
and between the Livermore Amador Valley Transit Authority (Authority), and 
________________ (Consultant). 
 
 W I T N E S S E T H 
 
WHEREAS, Authority desires to obtain On-Call Strategic Planning Services (Project) 
and has issued an informal Request for Proposals dated ___________, 2021 (which is 
attached hereto and incorporated as Attachment 1); and 
 
WHEREAS, Consultant is qualified and willing to provide said On-Call Strategic Planning 
Services and has submitted a proposal dated __________, 2021 (which is attached hereto 
and incorporated as Attachment 3). 
 
 NOW, THEREFORE, Authority and Consultant agree as follows: 
 
1. RENDITION OF SERVICES 

The Consultant agrees to perform services to Authority in accordance with the 
terms and conditions of this Agreement. 

 
2. SCOPE OF SERVICES 

Subject to the terms and conditions set forth in this Agreement, Consultant shall 
provide the services described in Attachment 1, as supplemented by Attachment 2, 
except when inconsistent with Attachment 1. 
 

3. SCHEDULE AND TIME OF COMPLETION 
 

A. Task Order Performance Period 
 
The Consultant’s performance of services for each Task Order shall commence 
upon receipt of written authority to proceed from LAVTA’s Planning Director for 
the respective Task Order and the Consultant shall complete the services within 
the time frame specified in the Task Order. 
 
B. Agreement Performance Period 
 
Task Orders may be issued against this Agreement any during the three-year 
base term, from the effective date of this Agreement, with LAVTA’s unilateral 
option to extend this period for up to two additional one-year terms. Terms of 
individual Task Orders may exceed the Agreement term.  Task Orders will be 
issued on either a Firm-Fixed-Price (FFP) or Cost-Plus-Fixed-Fee (CPFF) with 
ceiling compensation basis. This Agreement will remain in full force and effect 
until all outstanding services under the Task Orders are completed or terminated. 
 
It is further understood that the base term of the Agreement or any option term(s) 

 granted thereto are subject to the LAVTA’s right to terminate the Agreement in 
 accordance with Section 12 of this Agreement. 
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4. COMPENSATION AND METHOD OF PAYMENT 

Consultant agrees to perform the services to be specified in each Task Order in 
accordance with the terms and conditions of this Agreement.  At the discretion of 
LAVTA, compensation for each Task Order performed under this Agreement will 
be either firm-fixed-price (FFP) or Cost-Plus-Fixed-Fee (CPFF) with ceiling.  
Each Task Order shall follow the process set forth in Attachment 1. 
 
It is expressly understood and agreed that in no event shall Consultant 
commence work without a mutually agreed upon Task Order.  Further, it is 
expressly understood and agreed that in no event shall Consultant be 
compensated in an amount greater than the amount specified in any individual 
Task Order for the services performed under such Task Order without issuance 
of a written Amendment to such Task Order by LAVTA’s authorized 
representative.  
 
If at any time, Consultant has reason to believe that the total compensation 
payable for the performance of services under this Agreement will exceed the 
maximum not-to-exceed amount as set for in the Task Order, Consultant shall 
notify LAVTA immediately in writing to that effect, indicating the estimated 
additional amount necessary to complete the services in the Task Order.  Any 
cost incurred by Consultant in excess of the not-to-exceed amount as set forth in 
the Task Order shall be at Consultant’s own risk.  
 
Further, it is understood that execution of this Agreement does not guarantee any 
amount of services and/or dollar expenditure to be provided under the 
Agreement to Consultant. 

 
A.  Firm-Fixed-Price Compensation Basis 
 
The firm fixed price for each Task Order shall include all labor, materials, taxes, 
profit, overhead, insurance, subcontractor/subconsultant costs and all other costs 
and expenses incurred by the Consultant.  Compensation for Firm-Fixed-Price 
Task Orders is negotiable.  

 
B.  Cost-Plus-Fixed-Fee with Ceiling Compensation Basis 

 
Compensation will be allowable only to the extent that estimated costs and costs 
incurred are compliant with Federal cost principals contained in Title 48, Code of 
Federal Regulations, Part 31.  Any costs for which payment has been made to 
Consultant that are determined by subsequent audit to be unallowable under 
these Federal cost principals are subject to repayment by Consultant to LAVTA.   
  
On an annual basis, 60 days before the start of the succeeding 
contract/Agreement year, Consultant shall submit proposed multipliers (as 
defined below) for Payroll Burden, Employee Benefits, Home Office, and 
Dedicated Field Office, to the Contract Officer for approval by LAVTA.  Upon 
approval by LAVTA, the multipliers shall remain in effect for the 
contract/Agreement year. 
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Initial proposed rates shall be negotiated and shall be firm for the first year of the 
Agreement. LAVTA intends to negotiate direct and indirect (overhead) cost rates 
based on the agreed-upon previous-year contract rates, audited rate history and 
the maximum profit/fees as set forth below (Maximum Fees for Cost Plus Fixed-
Fee (CPFF) with Ceiling Type Task Orders).  
 
Negotiated hourly rates shall be fixed and used as the billing rate for the first year 
of the agreement.  For the second or subsequent years of the Agreement term, 
increases in future negotiated Direct Labor Rates shall be limited to the 
equivalent of the Consumer Price Index (CPI) for the applicable year based on 
the percentage change as evidenced by the most recent Consumer Price Index 
(CPI) for LAVTA’s geographic area available to LAVTA up to a maximum of 3.5 
percent escalation, unless otherwise mutually agreed.  The effective date of the 
CPI adjustment, if any, will commence on either (1) the first day of the second 
and/or subsequent year(s) of the contract, or (2) the date of the Consultant’s 
request, whichever event is later. 
 

 Costs of Work and Fixed Fees 
 

The cost of work shall be calculated as the sum of the direct labor times a 
multiplier for payroll burden, employee benefits, and overhead costs, plus 
other direct costs as set forth in this Section. 

 
 Direct Labor Cost 
 
 The individual direct labor costs are subject to salary administration as set 
 forth in Title 48 Code of Federal Regulations Part 31.205-6. 
 
 Straight Time  
  

 Straight time payroll is to be the equivalent annual salary/wage divided 
by 2080 hours per annum for the employees whose names appear in an 
approved personnel list and who are directly assigned to and performing 
the services under this Agreement. Consultant shall be compensated 
through an agreed upon multiplier for overhead including all 
administrative, clerical, word processing, accounting and all other support 
staff utilized in performing services under this Agreement, which are not 
explicitly included on the approved personnel list. Charges by Consultant 
for an employee’s straight time shall in no instance exceed the actual 
amount paid to such employee for time directly spent on services 
performed under this Agreement by such employee.  
 
Ranges of Rates – Consultant shall provide ranges of current actual 
hourly rates by job titles/classifications. These ranges may be adjusted 
each contract year to reflect agreed-upon increases, as defined above. 
 
Rates at Time of Award – At contract award, hourly rates, including 
administrative/clerical rates, shall be proposed for individuals who are 
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expected to be assigned to the Agreement. These proposed hourly rates 
shall be supported by current actual rates. 
 
New Personnel after Award – For approved new personnel to be added 
after contract award, Consultant shall propose rates within the approved 
Ranges of Rates as indicated above.  Hourly rates shall be supported by 
current actual rates.  

  
 Overtime  
 

LAVTA will reimburse Consultant the straight time portion and premium 
time portion (if payable to the employee in accordance with the 
Consultant’s employment policies) of its employee’s actual overtime pay 
during performance of services under this Agreement, provided that the 
LAVTA has approved the overtime, in writing, prior to Consultant incurring 
said overtime.  
  
 Charges by Consultant for an employee’s overtime shall in no instance 
exceed the actual amount paid to such employee for time directly spent 
on services performed under this Agreement by such employee.  

 
 Consultant Multipliers (Payroll Burden, Employee Benefits, and 
 Overhead) 
 

Consultant multipliers may be inclusive of the markups for payroll burden, 
employee benefits and office overhead for each office location as defined 
below.  The multiplier is fixed and can be subject to change as indicated 
above.  
  
LAVTA agreed-upon multipliers shall be used for Consultant’s home office 
(main office) and dedicated field office, as appropriate to the assigned 
location of individuals working on the project. The multipliers shall be 
applied to direct labor costs only as defined above.  LAVTA approved 
Consultant multipliers are included in Consultant’s Cost Proposal.  

 
 Payroll Burden  
  
 Consultant and LAVTA agree that the following will be considered as 
 Payroll Burdens and as such shall be paid to Consultant as 
 compensation for said costs, as set forth below.    
  “Payroll Burden” for Consultant’s employees is defined as: The cost of 
 all employment taxes, Consultant’s portion of social and retirement 
 charges and contributions imposed by law, or labor contract contributions 
 (if applicable), or regulations, with respect to or measured by 
 Consultant’s payroll, including but not limited to, the Consultant’s cost of 
 owner-required insurance.  
  
 Employee Benefits  
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  “Employee Benefits” for Consultant’s employees defined as: The cost of 
all Consultant’s contractual and voluntary employee benefits, including but 
not limited to, holidays, vacations, sick leave, jury duty leave, group 
medical, life insurance, salary continuance insurance, bonus schemes 
(including Directors drawings of dividends), employee stock ownership 
plan, savings plan, retirement plan, relocation benefits and all other 
employee benefit plans.  

  
 Office Overhead (Indirect Costs)  
  

LAVTA and Consultant agree that the following will be considered as 
office overhead categories and as such shall be paid to Consultant as 
compensation for said costs including all administrative, clerical, word 
processing, accounting and all other support staff utilized in the 
performance of services under this Agreement, which are not explicitly 
included on the approved personnel list.   
  
Consultant’s Home Office Overhead shall apply to personnel assigned in 
Consultant’s Home Office in support of the performance of services under 
this Agreement   

  
 Allowable Other Direct Costs (ODCs) 
 

Other Direct Costs shall be proposed at cost without markup. Examples 
of Other Direct Costs include, but are not limited to: travel expenses, 
parking, tolls, mail costs, film, photo developing, facsimiles, 
printing/copying, plan reproduction, blue print services and 
subconsultants directly associated with the project. Expenditures for 
allowable other direct costs in excess of $500.00 and not included in the 
aforementioned list shall require advance approval by LAVTA. Supporting 
documentation is required for reimbursement of all other direct costs.  

 
 Limitations on Direct Costs  
 
 The following are limitations: 
 

Travel Expenses - All travel and relocation related plans must be 
approved in writing by LAVTA prior to the commencement of the travel.  If 
written approval is received for relocations, travel, temporary 
accommodations and or assistance, FAR 31.205-46(a) Sections 1 and 2 
and Federal Travel Regulation (41 CFR 301-304) will apply.   Lodging 
and per diem rates shall not exceed the U.S. General Services 
Administration (GSA) rate at the time of travel for the specific area. Costs 
incurred for travel, subsistence, and relocation of personnel engaged in 
the performance of services under this Agreement, if approved in 
advance by LAVTA will include the following: 
  
- Relocation expenses, travel, temporary accommodations, and/or 
subsistence related to mobilization travel to the Consultant’s dedicated 
project office for Consultant and Subconsultant personnel permanently 
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assigned to the project. Such expenses shall be reduced by any amount 
received from others by Consultant or Subconsultant for demobilization 
from the prior project assignment.  
  
- Relocation expenses, travel, temporary accommodations, and/or 
subsistence related to demobilization travel from the Consultant’s 
dedicated project office for Consultant and Subconsultant personnel who 
have been permanently assigned to the project. Individuals assigned from 
domestic locations shall be eligible for up to the cost of returning to the 
original domestic location. Individuals assigned from international 
locations shall be eligible for the cost of relocating to the Consultant’s or 
Subconsultant’s domestic home office or to another domestic location, 
whichever is less.   
  
- Travel, accommodations and subsistence (directly related to the Scope 
of Services) for business trips to and from the Project Site, to and from 
LAVTA’s contractors and suppliers, or to and from other locations 
approved by the LAVTA. Such travel may originate at Consultant’s or 
Subconsultant’s home or branch office, or at the Consultant’s dedicated 
field office, or at LAVTA’s central or field offices.  

  
 Unallowable Other Direct Costs (ODCs)  
  

The following ODCs are not allowable unless they are authorized by prior 
written approval of LAVTA’s representative:  
  
− Costs associated with registration for training, seminars, and technical 
association meetings.  
− Costs associated with employee incentive compensation including cash 
bonuses, suggestion awards, safety awards and other forms of incentive 
compensation. 
- Costs associated with leasing, maintaining, insuring and operating 
dedicated project vehicles at the dedicated office.  
− Computer hardware and software support, software licenses, or cellular 
phone usage.  
− Safety equipment such as steel toed boots, safety vests, and hard hats.  
- Insurance 
− Cost of any normal equipment, tools, or vehicles (unless approved) 
hired, leased or purchased for the performance of services, provided that 
the depreciated value of such items purchased by Consultant shall be 
credited to LAVTA at the completion of the work performed under this 
Agreement.  
− Shipping  
− Drafting supplies  
− Surveying supplies  
− Models and renderings  
− Other expressly agreed ODC’s.   

 
 Subcontracts (Subconsultants)  
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For costs for individual consultants, subconsultants and other outside 
services which are not directly contracted for by the Consultant, but 
where the Consultant is acting as LAVTA’s agent for management of the 
work, there will be no added subconsultant mark-up. 
 
The Subconsultant Fixed Fee for each Task Order shall be negotiated on 
an individual basis, plus a separately stated Subconsultant’s fee based on 
an agreed-upon percentage of the agreed-upon fully burdened labor 
costs as defined above.  The Consultant’s mark-up shall be derived from 
a two (2) percent subconsultant fixed fee applied to agreed-upon 
subcontract costs.  
 
The agreed upon subconsultant mark-up for “Subcontract Costs” shall 
apply throughout the entire term of the Agreement and shall not be 
subject to increase. 

 
 Maximum Fees for Cost-Plus-Fixed-Fee (CPFF) with Ceiling Task Orders 
 

The Consultant fixed fee for each Task Order shall be negotiated on an 
individual basis.  The agreed upon Consultant’s fee shall apply throughout 
the entire term of the task orders.   
 
The Consultant’s maximum fee, as a percentage of fully burdened Direct 
Labor Cost, allowable by LAVTA shall not exceed 6%.   

   
 
C.  Manner of Payment 
 
The Consultant shall submit separate invoices/billing statements on or as soon 
as practical after the first day of each calendar month.  Consultant shall submit 
monthly invoices, detailing the services performed and allowable reimbursable 
expenses incurred during the previous calendar month for Services to be 
performed at LAVTA’s request.  
 

 Each invoice must be segregated, computed and documented as follows 
             

1.         Firm-Fixed-Price Task Orders (FFP) 
 
For Fixed Price Task Orders, Consultant shall reach agreement with LAVTA’s 
Project Manager on the current percentage complete of the Task Order prior to 
submittal of invoice.  Consultant shall provide a basis for percentage complete 
using a percent complete breakdown by Task Order task. 
 

            2.         Cost-Plus-Fixed-Fee (CPFF) with Ceiling Task Orders 
             
            By Task  

1.   Direct Labor Costs 
2.   Payroll Burden, Employee Benefits and Office Overhead (Multipliers) 
3.   Other Direct Costs (used exclusively for a specific task) 
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Overall Project 
4.   Other Direct Costs (used in support of multiple tasks) 
5.   Fixed Fee Allocation (allocated to each payment cycle based on the portion 
of the current billing period cost of work to the total agreed upon not-to-exceed 
amount of the current Task Order) 
       
Consultant shall provide supporting documentation for its invoices as required by 
LAVTA. LAVTA will endeavor to pay approved invoices/billing statements within 
30 calendar days of their receipt. LAVTA reserves the right to withhold payment 
to the Consultant if LAVTA determines that the quantity or quality of the work 
performed is unacceptable. LAVTA shall provide written notice to the Consultant 
within 10 business days of LAVTA’s decision not to pay and the reasons for non-
payment.   

 
Invoices shall be made in writing and delivered or mailed to LAVTA as follows: 

   
  Accounts Payable 
  Livermore/Amador Valley Transit Authority 
  1362 Rutan Court 
  Suite 100 
  Livermore, CA 94551 
 

Consultant represents that Consultant's taxpayer identification number (TIN) is           
as evidenced by a completed Federal Form W-9.  
 

5. CONSULTANT’S KEY PERSONNEL 
 

It is understood and agreed by the parties that at all times during the term of this 
Agreement that     shall serve as the primary staff 
person of Consultant to undertake, render, and oversee all of the services under 
this Agreement. Upon written notice by the Consultant and approval by the 
Authority, which will not be unreasonably withheld, the Consultant may substitute 
this person with another person, who may possess similar qualifications and 
experience for this position. 

 
6 CHANGES 

Authority may, at any time, by written order, make changes within the Scope of 
Work and services described in this Agreement.  If such changes cause an 
increase in the budgeted cost of or the time required for performance of the 
agreed upon work, an equitable adjustment as mutually agreed shall be made in 
the limit on compensation as set forth in Section 4.  In the event that the 
Consultant encounters any unanticipated conditions or contingencies that may 
affect the scope of work or services, schedule or the amount of compensation 
specified herein, Consultant shall so advise Authority immediately upon notice of 
such condition or contingency.  The written notice shall explain the 
circumstances giving rise to the unforeseen condition or contingency and shall 
set forth the proposed adjustment in schedule or compensation.  This notice shall 
be given to the Authority prior to the time that Consultant performs work or 
services related to any proposed adjustment.  The pertinent changes shall be 
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expressed in a written supplement to this Agreement prior to implementation of 
such changes.  
 

7.   CONSULTANT’S STATUS 

Consultant is an independent consultant and not an employee or agent of Authority 
and has no Authority to contract or enter into any other agreement in the name of 
Authority.  Consultant has, and hereby retains, full control over the employment, 
direction, compensation and discharge of all persons employed by Consultant who 
are assisting in the performance of services under this Agreement.  Consultant shall 
be fully responsible for all matters relating to the payment of its employees, 
including compliance with social security, withholding tax and all other laws and 
regulations governing such matters.  Consultant shall be responsible for its own 
acts and those of its agents and employees during the term of this Agreement. 
 

8.   INDEMNIFICATION 

To the maximum extent permitted by law, Consultant shall defend, indemnify and 
hold harmless Authority, its directors, officers, agents and employees from all 
claims, demands, suits, loss, damages, injury and liability, direct or indirect 
(including any and all costs and expenses in connection therewith) (collectively 
“Liability”), that arise out of, pertain to, or relate to the negligence, recklessness, or 
intentional misconduct of Consultant, its officers, agents, employees and 
subcontractors/subconsultants or any of them.  This obligation shall not apply to 
Liability that arising from the sole negligence or willful misconduct of Authority.  
Except as provided above, Consultant will indemnify and defend Authority 
notwithstanding any alleged or actual passive negligence of Authority which may 
have contributed to the Liability.  In the event any aspect of the foregoing provision 
is found to be void or unenforceable, a court shall interpret this provision to give 
the maximum protection available to the Authority under applicable law. This 
provision will survive termination or expiration of the Agreement. 

9.   MAINTENANCE, AUDIT AND INSPECTION OF RECORDS 

All Consultant and subcontractors/subconsultants costs incurred in the performance 
of this Contract will be subject to audit. Consultant and its 
subcontractors/subconsultants shall permit LAVTA, or its authorized representatives 
to inspect, examine, make excerpts from, transcribe, and copy Consultant’s books, 
work, documents, papers, materials, payrolls records, accounts, and any and all 
data relevant to the Agreement at any reasonable time, and to audit and verify 
statements, invoices or bills submitted by the Consultant pursuant to this 
Agreement. The Consultant shall also provide such assistance as may be required 
in the course of such audit. Consultant shall retain these records and make them 
available for inspection hereunder for a period of four (4) years after expiration or 
termination of the Agreement.  

If, as a result of the audit, it is determined by LAVTA’s auditor or staff that 
reimbursement of any costs including profit or fee under this Contract was in 
excess of that represented and relied upon during price negotiations or 
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represented as a basis for payment, the Consultant agrees to reimburse LAVTA 
for those costs within sixty (60) days of written notification by LAVTA.  

10.   DATA TO BE FURNISHED BY AUTHORITY--CONFIDENTIALITY 

All data, reports, surveys, studies, drawings and any other documents and 
materials made available to Consultant by Authority for use by Consultant in the 
performance of its services under this Agreement shall be made available for 
information only and shall be returned to Authority at the completion or 
termination of this Agreement.  

Any LAVTA materials to which the Consultant has access or materials prepared 
by the Consultant during the course of this Agreement ("confidential 
information") shall be held in confidence by the Consultant, who shall exercise all 
reasonable precautions to prevent the disclosure of confidential information to 
anyone except the officers, employees and agents of the Consultant as 
necessary to accomplish the rendition of services required by this Agreement. 

Consultant shall not release any reports, information or promotional materials 
prepared in connection with this Agreement, whether deemed confidential or not, 
to any third party without the approval of the LAVTA. 

11.   OWNERSHIP OF WORK 

A. All communications and records originated, prepared, and in the process 
of being prepared, for the services to be performed by Consultant under 
this Agreement, including, but not limited to, findings, analyses, 
submittals, conclusions, opinions, engineering drawings, specifications, 
standards, process sheets, photographs, videos, manuals, technical 
reports and recommendations with respect to the subject matter of this 
Agreement and raw and underlying data of such materials, regardless of 
format or media, including software, reports and other documentation (all 
of the foregoing, collectively, the “Work Product”), shall be delivered to 
and become the property of LAVTA.  LAVTA shall be entitled to access 
and to copy the Work Product during the progress of the Work. Any Work 
Product remaining in the hands of Consultant or in the hands of any 
subcontractor/subconsultant upon completion or termination of the work 
shall be immediately delivered to LAVTA and not later than within two (2) 
weeks of completion or termination of the Work. If any materials are lost, 
damaged or destroyed before final delivery to LAVTA, Consultant shall 
replace them at its own expense, and Consultant assumes all risk of loss, 
damage or destruction of or to such materials.   

B. Any specific knowledge of LAVTA proprietary information gained as a 
result of this Agreement shall be used exclusively to accomplish the 
Scope of Work outlined above and for no other purpose.   

C. Any and all rights of copyright to Work Product prepared under this 
Agreement are hereby assigned to LAVTA.  Consultant agrees to execute 
any additional documents that may be necessary to evidence such 
assignment.  Consultant agrees not to assert any rights at common law or 
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equity and not to establish any claim to statutory copyright in such Work 
Product.  Except for its own internal use, Consultant shall not publish or 
reproduce such Work Product in whole or in part, or in any manner or 
form, nor authorize others to do so, without the written consent of LAVTA 

D. Notwithstanding anything herein to the contrary, LAVTA acknowledges 
that as part of Consultant’s provision of work hereunder, Consultant may 
utilize proprietary works of authorship including, without limitation, 
software, methodologies, tools, specifications, drawings, sketches, 
models, samples, records and documentation, as well as copyrights, 
trademarks, service marks, ideas, concepts, know-how, techniques, 
knowledge or data, that have been originated or developed by Consultant 
or by third parties under Agreement to, or which have been purchased by, 
Consultant (all of the foregoing, collectively, “Consultant’s Information”). 
LAVTA agrees that Consultant’s Information is and shall remain the sole 
property of Consultant or such third party. Consultant agrees that LAVTA 
shall be entitled to use Consultant’s Information in connection with this 
Agreement, and shall grant to LAVTA a perpetual, royalty-free, 
irrevocable, worldwide, non-exclusive license to use all Consultant’s 
Information and to create and use derivative works of Consultant’s 
Information in connection with this Agreement. 

E. Consultant represents and warrants that it has or will have all appropriate 
licenses, agreements and/or ownership pertaining to all intellectual 
property, including but not limited to patents and copyrights, used in 
connection with the performance of its obligations under this Agreement.  
Consultant further represents and warrants that it will have all necessary 
rights to patentable and copyrightable materials, equipment, devices or 
processes not furnished by LAVTA used on or incorporated in the work 
and assumes all risks arising from the use of such patentable and 
copyrightable materials, equipment, devices, or processes. 

F. Consultant shall indemnify, defend and hold harmless LAVTA, its 
directors, officers, agents and employees to the maximum extent 
permitted by law from and against any and all claims, liabilities, losses, 
damages or expenses (including attorneys’ fees and related costs, 
whether or not litigation has commenced), whether direct or indirect, 
arising out of, relating to, or in connection with the ownership, possession 
or use of any materials, equipment, devices, or processes that are 
protected by intellectual property rights, including patent, copyright and 
trade secret. In case such materials, equipment, devices or processes are 
held to constitute an infringement and their use enjoined, Consultant, at 
Consultant’s sole cost and expense, shall: (a) secure for LAVTA the right 
to continue using the materials, equipment, devices or processes by 
suspension of the injunction or by procuring a royalty-free license or 
licenses, or (b) replace such materials, equipment, devices, or processes 
with non-infringing materials, equipment, devices or processes that 
perform the same functions as the infringing item, or (c) modify them so 
that they become non-infringing or remove the enjoined materials, 
equipment, devices or processes and refund the sums paid therefore, 
without prejudice to any other rights of LAVTA. If the amount of time 
necessary to proceed with one of these options is deemed excessive by 
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LAVTA, LAVTA may direct Consultant to select another option or risk 
default. 

 
12.   TERMINATION  

LAVTA shall have the right to suspend or terminate this Agreement at any time 
by giving written notice to the Consultant.  Upon receipt of such notice, the 
Consultant shall not commit itself to any further expenditure of time or resources.   
If the Agreement is suspended or terminated for any reason other than a default 
by Consultant, LAVTA shall pay to Consultant all sums actually due and owing 
from LAVTA for all services performed and all expenses incurred up to the day 
written notice of effective date of suspension or termination is given, plus any 
costs LAVTA determines are reasonably and necessarily incurred by Consultant 
to effect such suspension or termination.  If the Agreement is terminated for 
default, LAVTA shall remit final payment to Consultant in an amount to cover only 
those services performed and expenses incurred in full accordance with the 
terms and conditions of this Agreement up to the effective date of termination. 

13.   CLAIMS OR DISPUTES 

The Consultant shall be solely responsible for providing timely written notice to 
LAVTA of any claims for additional compensation and/or time in accordance with 
the provisions of this Agreement. It is the LAVTA’s intent to investigate and 
attempt to resolve any Consultant claims before the Consultant has performed 
any disputed work. Therefore, Consultant’s failure to provide timely notice shall 
constitute a waiver of Consultant’s claims for additional compensation and/or 
time.  
 
The Consultant shall not be entitled to the payment of any additional 
compensation for any cause, including any act, or failure to act, by the LAVTA, or 
the failure or refusal to issue a modification, or the happening of any event, thing, 
or occurrence, unless it has given the LAVTA due written notice of a potential 
claim. The notice of a potential claim shall set forth the reasons for which the 
Consultant believes additional compensation may be due, the nature of the costs 
involved, and the amount of the potential claim.  
 
If based on an act or failure to act by the LAVTA, such notice shall be given to 
the LAVTA prior to the time that the Consultant has started performance of the 
work giving rise to the potential claim for additional compensation. In all other 
cases, notice shall be given within 10 days after the happening of the event or 
occurrence giving rise to the potential claim. 
 
If there is a dispute over any claim, the Consultant shall continue to work during 
the dispute resolution process in a diligent and timely manner as directed by the 
LAVTA, and shall be governed by all applicable provisions of this Agreement. 
The Consultant shall maintain cost records of all work which is the basis of any 
dispute. 
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If an agreement can be reached which resolves the Consultant’s claim, the 
parties will execute a contract change to document the resolution of the claim. If 
the parties cannot reach an agreement with respect to the Consultant’s claim, 
they may chose to pursue a dispute resolution process. 

 

14. CONFLICT OF INTEREST 
 

A. General 
 
Depending on the nature of the work performed, a Consultant of LAVTA may be 
subject to the same conflict of interest prohibitions established by the Federal 
Transit Administration (FTA) and California law that govern LAVTA’s employees 
and officials (Cal. Govt. Code Section 1090 et seq. and Cal. Govt. Code Section 
87100 et seq.). During the proposal process or the term of the Agreement, 
Consultant and its employees may be required to disclose financial interests.  
 
The Consultant warrants and represents that it presently has no interest and 
agrees that it will not acquire any interest that would present a conflict of interest 
under California Government Code §1090 et seq. or §87100 et seq. during the 
performance of services under this Agreement. The Consultant further covenants 
that it will not knowingly employ any person having such an interest in the 
performance of this Agreement. Violation of this provision may result in this 
Agreement being deemed void and unenforceable or subject to termination. 
 
Depending on the nature of the work performed, Consultant may be required to 
publicly disclose financial interests under LAVTA’s Conflict of Interest Code. 
Upon receipt, the Consultant agrees to promptly submit a Statement of Economic 
Interest on the form provided by LAVTA. 
 
No person previously in the position of director, officer, employee or agent of 
LAVTA may act as an agent or attorney for, or otherwise represent the 
Consultant, by making any formal or informal appearance, or any oral or written 
communication, before LAVTA, or any officer or employee of LAVTA, for a period 
of twelve months after leaving office or employment with LAVTA if the 
appearance or communication is made for the purpose of influencing any action 
involving the issuance, amendment, award or revocation of a permit, license, 
grant, or contract. 
 
No officer or employee of LAVTA during his or her tenure or for one year after 
that tenure shall have any interest, direct or indirect, in this Agreement or the 
proceeds under this Agreement. 

  
B. Organizational Conflicts of Interest 
 
Consultant shall take all reasonable measures to preclude the existence or 
development of an organizational conflict of interest in connection with work 
performed under this Agreement and other solicitations.  An organizational 
conflict of interest occurs when, due to other activities, relationships, or contracts: 
a firm or person is unable, or potentially unable, to render impartial assistance or 
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advice to LAVTA; a firm or person’s objectivity in performing the contract work is 
or might be impaired; or a firm or person has an unfair competitive advantage in 
proposing for award of a contract as a result of information gained in 
performance of this or some other Agreement.  
   
Consultant shall not engage the services of any Subconsultant or independent 
consultant on any work related to this Agreement if the Subconsultant or 
independent consultant, or any employee of the Subconsultant or independent 
consultant, has an actual or apparent organizational conflict of interest related to 
work or services contemplated under this Agreement. 
 
If at any time during the term of this Agreement Consultant becomes aware of an 
organizational conflict of interest in connection with the work performed 
hereunder, Consultant immediately shall provide LAVTA with written notice of the 
facts and circumstances giving rise to this organizational conflict of interest.  
Consultant’s written notice will also propose alternatives for addressing or 
eliminating the organizational conflict of interest.  
  
If at any time during the term of this Agreement, LAVTA becomes aware of an 
organizational conflict of interest in connection with Consultant’s performance of 
the work hereunder, LAVTA shall similarly notify Consultant. 
 
In the event a conflict is presented, whether disclosed by Consultant or 
discovered by LAVTA, LAVTA will consider the conflict presented and any 
alternatives proposed and meet with the Consultant to determine an appropriate 
course of action.  LAVTA’s determination as to the manner in which to address 
the conflict shall be final. 
 
During the term of this Agreement, Consultant must maintain lists of its 
employees, and the Subconsultants and independent consultants used and their 
employees.  Consultant must provide this information to LAVTA upon request.  
However, submittal of such lists does not relieve the Consultant of its obligation 
to assure that no organizational conflicts of interest exist. Consultant shall retain 
this record for five (5) years after LAVTA makes final payment under this 
Agreement.   Such lists may be published as part of future LAVTA solicitations. 
 
Consultant shall maintain written policies prohibiting organizational conflicts of 
interest and shall ensure that its employees are fully familiar with these policies.  
Consultant shall monitor and enforce these policies and shall require any 
subconsultants and affiliates to maintain, monitor and enforce policies prohibiting 
organizational conflicts of interest.   
 
Failure to comply with this section may subject the Consultant to damages 
incurred by LAVTA in addressing organizational conflicts that arise out of work 
performed by Consultant, or to termination of this Agreement for breach 

 

15. PREVAILING WAGE  
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This Agreement may involve the provision of inspection and/or surveying work 
that may be subject to the California Labor Code.  The Consultant shall comply 
with the following requirements of the California Labor Code to the extent 
applicable.  
 
Consultant shall comply with California Labor Code Sections 1770 to 1780, 
inclusive.  In accordance with said Section 1775, Consultant shall forfeit as a 
penalty to the Authority, an amount determined by the Labor Commissioner not 
to exceed Fifty Dollars ($50.00), for each calendar day or portion thereof for each 
worker paid less than stipulated prevailing wage rates for such work or craft in 
which such worker is employed for any work done under the Agreement by it or 
by any subconsultant under it in violation of the provisions of the Labor Code 
and, in particular, Labor Code Sections 1770 to 1780, inclusive.  In addition to 
said penalty and pursuant to said Section 1775, the difference between such 
stipulated prevailing wage rates and the amount paid to each worker for each 
calendar day or portion thereof for which each worker was paid less than the 
stipulated prevailing wage rate shall be paid to each worker by Consultant. 
 
Pursuant to the provisions of Section 1773 of the Labor Code, Consultant shall 
obtain the general prevailing rate of per diem wages and the general prevailing 
rate for holiday and overtime work applicable to the work to be done from the 
Director of the Department of Industrial Relations.  Copies of the prevailing rates 
will be on file at Consultant’s Administrative Office and will be available to any 
interested party on request. To the extent possible, such wage rates will be 
prominently posted. 
 
Pursuant to Labor Code 1810, eight hours labor constitutes a legal day’s work.  
Consultant shall comply with the California Labor Code Sections 1810 to 1815, 
inclusive.   
 
The Consultant shall sign and file with LAVTA the following certification prior to 
performing the work of the contract: 
 
"I am aware of the provisions of Section 3700 of the Labor Code which requires 
every employer to be insured against liability for workers' compensation or to 
undertake self-insurance in accordance with the provisions of that code, and I will 
comply with such provisions before commencing the performance.” 

 

16. WARRANTY OF SERVICES 
 

A. Consultant warrants that its professional services will be performed in  
  accordance with the professional standards of practices of comparable  
  Engineering Design firms at the time the services are rendered. In   
  addition, Consultant shall provide such specific warranties as may be set  
  forth in the individual Task Orders as agreed upon by the parties. 

 
B. In the event that any services provided by the Consultant hereunder  

  are deficient because of Consultant’s or subconsultants failure to perform  
  said  services in accordance with the warranty standards set forth above, 
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  LAVTA shall report such deficiencies in writing to the Consultant within a  
  reasonable time. LAVTA thereafter shall have: 

1. The right to have the Consultant re-perform such services at the  
  Consultant’s expense; or   

2. The right to have such services done by others and the costs 
thereof charged to and collected from the Consultant if within thirty 
days after written notice to the Consultant requiring such re-
performance, Consultant fails to give satisfactory evidence to 
LAVTA that it has undertaken said re-performance.  

3. The right to terminate the Agreement for default. 
 Consultant shall be responsible for all errors and omissions and is   

  expected to pay for all redesign and re-construction work as a result of  
  errors and omissions.   
 

17. SUBCONTRACTS 

Consultant shall not subcontract all or any portion of its services under this 
Agreement without the prior written approval of the Authority, and any attempt 
thereat shall be void and unenforceable.  In the event that Consultant enters into 
one or more subcontracts pursuant to this article, it is understood and agreed 
that the participating subcontractors shall be solely and directly responsible to 
Consultant, and Authority shall have no obligation to them. 
 

18.   ASSIGNMENT OF AGREEMENT 

Consultant shall not assign this Agreement or any part thereof without prior 
express written consent of Authority, and any attempt thereat shall be void and 
unenforceable. 
 

19. FEDERAL CONTRACT PROVISIONS   

 This Contract may be subject to financial assistance from the U.S. Department of 
 Transportation, Federal Transit Administration (FTA).  The following provisions 
 therefore apply. 

A. Fly America Requirements 

The Consultant agrees to comply with 49 U.S.C. § 40118 (the “Fly America Act”) 
in accordance with the General Services Administration's regulations at 41 CFR 
Part 301.10, which provide that recipients and sub-recipients of Federal funds 
and their consultants are required to use U.S. flag air carriers for U.S. 
Government-financed international air travel and transportation of their personal 
effects or property to the extent such service is available, unless travel by foreign 
air carrier is a matter of necessity as defined by the Fly America Act.  The 
Consultant shall submit, if a foreign air carrier was used, an appropriate 
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certification or memorandum adequately explaining why service by a U.S. flag air 
carrier was not available or why it was necessary to use a foreign air carrier and 
shall, in any event, provide a certificate of compliance with the Fly America 
requirements.  The Consultant agrees to include the requirements of this Section 
in all subcontracts that may involve international air transportation. 

B. Energy Conservation 

The Consultant agrees to comply with mandatory standards and policies relating 
to energy efficiency which are contained in the state energy conservation plan 
issued in compliance with the Federal Energy Policy and Conservation Act, 49 
U.S.C. §§ 6321 et seq. 

C. Clean Water and Air Requirements 

The Consultant agrees to comply with all applicable standards, orders or 
regulations issued pursuant to the Federal Water Pollution Control Act, as 
amended, 33 U.S.C. §§ 1251 et seq., and the Clean Air Act, as amended, 42 
U.S.C. §§ 7401 et seq.  The Consultant agrees to report each violation to the 
LAVTA and understands and agrees that LAVTA will, in turn, report each 
violation as required to assure notification to the FTA and the appropriate EPA 
regional office. 

The Consultant also agrees to include these requirements in each subcontract 
exceeding $150,000 financed in part or in whole with federal assistance provided 
by the FTA. 

D. Lobbying 

Consultant shall file the certification required by 49 CFR part 20, “New 
Restrictions on Lobbying.” Consultant shall certify that it will not and has not used 
Federally appropriated funds to pay any person or organization for influencing or 
attempting to influence an officer or employee of any agency, a member of 
Congress, officer or employee of Congress, or an employee of a member of 
Congress in connection with obtaining any Federal Contract, grant or any other 
award covered by 31 U.S.C. § 1352.  Consultant shall also disclose the name of 
any registrant under the Lobbying Disclosure Act of 1995 who has made lobbying 
contacts on its behalf with non-Federal funds with respect to that Federal 
Contract, grant or award covered by 31 U.S.C. § 1352.  Such disclosures shall 
be forwarded to LAVTA.  Consultant shall ensure that all of its subconsultants 
under this Agreement shall certify the same.  Prior to execution of this 
Agreement, Consultant shall submit the “Certification for Federal Aid Contracts,” 
included in the Contract Documents.  LAVTA is responsible for keeping the 
certification of the Consultant who is, in turn, responsible for keeping the 
certification forms of subconsultants. 

E. Certification Regarding Debarment and Suspension.  

The Consultant shall submit, prior to execution of this Agreement, documentation 
showing that neither the Consultant nor its principals are presently debarred, 
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suspended, proposed for debarment, declared ineligible or voluntarily excluded 
from participation in this transaction by any Federal department or agency.  For 
this purpose, the Consultant must complete and execute the form entitled 
“Certification Regarding Debarment, Suspension, Ineligibility and Voluntary 
Exclusion,” which is included in the Proposal Documents. Consultant also agrees 
to include this provision in any subcontract exceeding $25,000 and to obtain a 
similar certification from any subconsultant seeking a subcontract exceeding 
$25,000 and forward the certification to LAVTA. 

F. Access to Records and Reports 

Consultant shall provide all authorized representatives of LAVTA, the FTA, and 
the Comptroller General of the United States access to any books, documents, 
papers and records of the Consultant which are directly pertinent to this 
Agreement for the purposes of making audits, copies, examinations, excerpts 
and transcriptions.  Consultant also agrees to maintain all books, records, 
accounts and reports required under this Agreement for a period of not less than 
three years after the date of termination or expiration of this Agreement, except in 
the event of litigation or settlement of claims arising from the performance of this 
Agreement, in which case Consultant agrees to maintain the same until LAVTA, 
the FTA, the Comptroller General, or any of their duly authorized representatives, 
have disposed of all such litigation, appeals, claims or exceptions related thereto. 

G. Federal Changes 

Consultant shall at all times comply with all applicable FTA regulations, policies, 
procedures and directives, including without limitation those listed directly or by 
reference in the Agreement (Form FTA MA (21) dated October, 2014) between 
LAVTA and the FTA , as they may be amended or promulgated from time to time 
during the term of this Agreement.  Consultant’s failure to so comply shall 
constitute a material breach of this Agreement. 

H. No Government Obligation to Third Parties 

LAVTA and Consultant acknowledge and agree that, notwithstanding any 
concurrence by the Federal Government in or approval of the solicitation or 
award of the underlying Contract, absent the express written consent by the 
Federal Government, the Federal Government is not a party to this Agreement 
and shall not be subject to any obligations or liabilities to LAVTA, Consultant, or 
any other party (whether or not a party to that Contract) pertaining to any matter 
resulting from the underlying Contract. 

The Consultant agrees to include the above clause in each subcontract financed 
in whole or in part with Federal assistance provided by FTA.  It is further agreed 
that the clause shall not be modified, except to identify the subconsultant who will 
be subject to its provisions. 

I. Program Fraud and False or Fraudulent Statements and Related Acts 
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The Consultant acknowledges that the provisions of the Program Fraud Civil 
Remedies Act of 1986, as amended, 31 U.S.C. §§ 3801, et seq., and U.S. DOT 
regulations, “Program Fraud Civil Remedies,” 49 C.F.R. Part 31, apply to its 
actions pertaining to this Project.  Upon execution of the underlying Contract, the 
Consultant certifies or affirms the truthfulness and accuracy of any statement it 
has made, it makes, it may make, or causes to be made, pertaining to the 
underlying Agreement or the FTA assisted project for which this Agreement work 
is being performed.  In addition to other penalties that may be applicable, the 
Consultant further acknowledges that if it makes, or causes to be made, a false, 
fictitious, or fraudulent claim, statement, submission, or certification, the Federal 
Government reserves the right to impose the penalties of the Program Fraud 
Civil Remedies Act of 1986 on the Consultant to the extent the Federal 
Government deems appropriate. 

The Consultant also acknowledges that if it makes, or causes to be made, a 
false, fictitious, or fraudulent claim, statement, submission, or certification to the 
Federal Government under a Contract connected with a project that is financed 
in whole or in part with Federal assistance originally awarded by FTA under 
LAVTA of 49 U.S.C. § 5307, the Government reserves the right to impose the 
penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5307(n)(1) on the Consultant, to 
the extent the Federal Government deems appropriate. 

The Consultant agrees to include the above two clauses in each subcontract 
financed in whole or in part with Federal assistance provided by FTA.  It is further 
agreed that the clauses shall not be modified, except to identify the 
subconsultant who will be subject to the provisions. 

J. Disadvantaged Business Enterprises (DBE) 

LAVTA, recipient of federal financial assistance from the Federal Transit 
Administration (FTA) is committed to and has adopted a Disadvantaged 
Business Enterprise Program for contracts in accordance with federal regulations 
49 CFR Part 26, issued by the U. S. Department of Transportation (U.S. DOT). 

It is the policy of LAVTA to ensure nondiscrimination in the award and 
administration of all contracts and to create a level playing field on which 
Disadvantaged Business Enterprises (DBEs) can compete fairly for contracts and 
subcontracts relating to LAVTA's construction, procurement and professional 
services activities.  To this end, LAVTA has developed procedures to remove 
barriers to DBE participation in the bidding and award process and to assist 
DBEs to develop and compete successfully outside of the DBE Program.  In 
connection with the performance of this contract, the Consultant will cooperate 
with LAVTA in meeting these commitments and objectives. 

Pursuant to 49 CFR §26.13, and as a material term of any agreement with 
LAVTA, the Consultant hereby makes the following assurance and agrees to 
include this assurance in any agreements it makes with Subcontractors in the 
performance of this contract: 
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“The Consultant or Subconsultant shall not discriminate on the basis of 
race, color, national origin, or sex in the performance of this contract.  The 
Consultant shall carry out applicable requirements of 49 CFR Part 26 in 
the award and administration of U.S. DOT-assisted contracts.  Failure by 
the Consultant or Subconsultant to carry out these requirements is a 
material breach of this contract, which may result in the termination of this 
contract or such other remedy as LAVTA deems appropriate.” 

K. Civil Rights Requirements 

Nondiscrimination 

In accordance with Title VI of the Civil Rights Act, as amended, 42 U.S.C. § 
2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 
U.S.C. § 6102, section 202 of the Americans with Disabilities Act of 1990, 42 
U.S.C. § 12132, and Federal transit law at 49 U.S.C. § 5332, the Consultant 
agrees that it will not discriminate against any employee or applicant for 
employment because of race, color, creed, national origin, sex, age, or disability. 
In addition, the Consultant agrees to comply with applicable Federal 
implementing regulations and other implementing requirements FTA may issue. 

Equal Employment Opportunity 

The following equal employment opportunity requirements apply: 

Race, Color, Creed, National Origin, Sex 

In accordance with Title VII of the Civil Rights Act, as amended, 42 U.S.C. § 
2000e, and Federal transit laws at 49 U.S.C. § 5332, the CONSULTANT agrees 
to comply with all applicable equal employment opportunity requirements of U.S. 
Department of Labor (U.S. DOL) regulations, "Office of Federal Contract 
Compliance Programs, Equal Employment Opportunity, Department of Labor," 
41 C.F.R. Parts 60 et seq., (which implement Executive Order No. 11246, "Equal 
Employment Opportunity," as amended by Executive Order No. 11375, 
"Amending Executive Order 11246 Relating to Equal Employment Opportunity," 
42 U.S.C. § 2000e note), and with any applicable Federal statutes, executive 
orders, regulations, and Federal policies that may in the future affect construction 
activities undertaken in the course of the Project. The Consultant agrees to take 
affirmative action to ensure that applicants are employed, and that employees 
are treated during employment, without regard to their race, color, creed, national 
origin, sex, or age. Such action shall include, but not be limited to, the following: 
employment, upgrading, demotion or transfer, recruitment or recruitment 
advertising, layoff or termination; rates of pay or other forms of compensation; 
and selection for training, including apprenticeship. In addition, the Consultant 
agrees to comply with any implementing requirements FTA may issue. 

Age 

In accordance with section 4 of the Age Discrimination in Employment Act of 
1967, as amended, 29 U.S.C. § 623 and Federal transit law at 49 U.S.C. § 5332, 
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the Consultant agrees to refrain from discrimination against present and 
prospective employees for reason of age. In addition, the Consultant agrees to 
comply with any implementing requirements FTA may issue. 

Disabilities  

In accordance with section 102 of the Americans with Disabilities Act, as 
amended, 42 U.S.C. § 12112, the Consultant agrees that it will comply with the 
requirements of U.S. Equal Employment Opportunity Commission, "Regulations 
to Implement the Equal Employment Provisions of the Americans with Disabilities 
Act," 29 C.F.R. Part 1630, pertaining to employment of persons with disabilities. 
In addition, the Consultant agrees to comply with any implementing requirements 
FTA may issue. 

The Consultant also agrees to include these requirements in each subcontract 
financed in whole or in part with Federal assistance provided by FTA, modified 
only if necessary to identify the affected parties. 

L. Davis-Bacon and Copeland Anti-Kickback Acts 

This Agreement may involve the provision of inspection and/or surveying work 
that may be subject to Davis-Bacon Act requirements as follows:    

(1) Minimum wages 

(i) All laborers and mechanics employed or working upon the 
site of the work (or under the United States Housing Act of 1937 or under the 
Housing Act of 1949 in the construction or development of the project), will be 
paid unconditionally and not less often than once a week, and without 
subsequent deduction or rebate on any account (except such payroll deductions 
as are permitted by regulations issued by the Secretary of Labor under the 
Copeland Act (29 CFR part 3)), the full amount of wages and bona fide fringe 
benefits (or cash equivalents thereof) due at time of payment computed at rates 
not less than those contained in the wage determination of the Secretary of 
Labor which is attached hereto and made a part hereof, regardless of any 
contractual relationship which may be alleged to exist between the Consultant 
and such laborers and mechanics. 

Contributions made or costs reasonably anticipated for bona fide 
fringe benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers 
or mechanics are considered wages paid to such laborers or mechanics, subject 
to the provisions of paragraph (1)(iv) of this section; also, regular contributions 
made or costs incurred for more than a weekly period (but not less often than 
quarterly) under plans, funds, or programs which cover the particular weekly 
period, are deemed to be constructively made or incurred during such weekly 
period. Such laborers and mechanics shall be paid the appropriate wage rate 
and fringe benefits on the wage determination for the classification of work 
actually performed, without regard to skill, except as provided in 29 CFR Part 
5.5(a)(4). Laborers or mechanics performing work in more than one classification 
may be compensated at the rate specified for each classification for the time 
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actually worked therein: Provided that the employer's payroll records accurately 
set forth the time spent in each classification in which work is performed. The 
wage determination (including any additional classifications and wage rates 
conformed under paragraph (1)(ii) of this section) and the Davis-Bacon poster 
(WH-1321) shall be posted at all times by the Consultant and its subconsultants 
at the site of the work in a prominent and accessible place where it can be easily 
seen by the workers. 

(ii) (A) The contracting officer shall require that any class of 
laborers or mechanics, including helpers, which is not listed in the wage 
determination and which is to be employed under the contract shall be classified 
in conformance with the wage determination. The contracting officer shall 
approve an additional classification and wage rate and fringe benefits therefore 
only when the following criteria have been met: 

(1) Except with respect to helpers as defined as 29 
CFR 5.2(n)(4), the work to be performed by the classification requested is not 
performed by a classification in the wage determination; and 

(2) The classification is utilized in the area by the 
construction industry; and 

(3) The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the wage rates contained in 
the wage determination; and 

(4) With respect to helpers as defined in 29 CFR 
5.2(n)(4), such a classification prevails in the area in which the work is 
performed. 

(B) If the Consultant and the laborers and mechanics to be 
employed in the classification (if known), or their representatives, and the 
contracting officer agree on the classification and wage rate (including the 
amount designated for fringe benefits where appropriate), a report of the action 
taken shall be sent by the contracting officer to the Administrator of the Wage 
and Hour Division, Employment Standards Administration, U.S. Department of 
Labor, Washington, DC 20210. The Administrator, or an authorized 
representative, will approve, modify, or disapprove every additional classification 
action within 30 days of receipt and so advise the contracting officer or will notify 
the contracting officer within the 30-day period that additional time is necessary. 

(C) In the event the Consultant, the laborers or mechanics to be 
employed in the classification or their representatives, and the contracting officer 
do not agree on the proposed classification and wage rate (including the amount 
designated for fringe benefits, where appropriate), the contracting officer shall 
refer the questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator for determination. 
The Administrator, or an authorized representative, will issue a determination 
within 30 days of receipt and so advise the contracting officer or will notify the 
contracting officer within the 30-day period that additional time is necessary. 
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(D) The wage rate (including fringe benefits where appropriate) 
determined pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be 
paid to all workers performing work in the classification under this contract from 
the first day on which work is performed in the classification. 

(iii) Whenever the minimum wage rate prescribed in the 
contract for a class of laborers or mechanics includes a fringe benefit which is not 
expressed as an hourly rate, the Consultant shall either pay the benefit as stated 
in the wage determination or shall pay another bona fide fringe benefit or an 
hourly cash equivalent thereof. 

(iv) If the Consultant does not make payments to a trustee or 
other third person, the Consultant may consider as part of the wages of any 
laborer or mechanic the amount of any costs reasonably anticipated in providing 
bona fide fringe benefits under a plan or program, provided, that the Secretary of 
Labor has found, upon the written request of the Consultant, that the applicable 
standards of the Davis-Bacon Act have been met. The Secretary of Labor may 
require the Consultant to set aside in a separate account assets for the meeting 
of obligations under the plan or program. 

(v) (A) The contracting officer shall require that any class of 
laborers or mechanics which is not listed in the wage determination and which is 
to be employed under the contract shall be classified in conformance with the 
wage determination. The contracting officer shall approve an additional 
classification and wage rate and fringe benefits therefor only when the following 
criteria have been met: 

(1) The work to be performed by the classification 
requested is not performed by a classification in the wage determination; and 

(2) The classification is utilized in the area by the 
construction industry; and 

(3) The proposed wage rate, including any bona fide 
fringe benefits, bears a reasonable relationship to the wage rates contained in 
the wage determination. 

(B) If the Consultant and the laborers and mechanics to be 
employed in the classification (if known), or their representatives, and the 
contracting officer agree on the classification and wage rate (including the 
amount designated for fringe benefits where appropriate), a report of the action 
taken shall be sent by the contracting officer to the Administrator of the Wage 
and Hour Division, Employment Standards Administration, Washington, DC 
20210. The Administrator, or an authorized representative, will approve, modify, 
or disapprove every additional classification action within 30 days of receipt and 
so advise the contracting officer or will notify the contracting officer within the 30-
day period that additional time is necessary. 

(C) In the event the Consultant, the laborers or mechanics to be 
employed in the classification or their representatives, and the contracting officer 
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do not agree on the proposed classification and wage rate (including the amount 
designated for fringe benefits, where appropriate), the contracting officer shall 
refer the questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator for determination. 
The Administrator, or an authorized representative, will issue a determination 
with 30 days of receipt and so advise the contracting officer or will notify the 
contracting officer within the 30-day period that additional time is necessary. 

(D) The wage rate (including fringe benefits where appropriate) 
determined pursuant to paragraphs (a)(1)(v) (B) or (C) of this section, shall be 
paid to all workers performing work in the classification under this contract from 
the first day on which work is performed in the classification. 

(2) Withholding 

The Authority shall upon its own action or upon written request of 
an authorized representative of the Department of Labor withhold or cause to be 
withheld from the Consultant under this contract or any other Federal contract 
with the same prime Consultant, or any other federally-assisted contract subject 
to Davis-Bacon prevailing wage requirements, which is held by the same prime 
Consultant, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, 
trainees, and helpers, employed by the Consultant or any subconsultant the full 
amount of wages required by the contract. In the event of failure to pay any 
laborer or mechanic, including any apprentice, trainee, or helper, employed or 
working on the site of the work (or under the United States Housing Act of 1937 
or under the Housing Act of 1949 in the construction or development of the 
project), all or part of the wages required by the contract, the Authority may, after 
written notice to the, sponsor, applicant, or owner, take such action as may be 
necessary to cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased. 

(3) Payrolls and Basic Records 

(i) Payrolls and basic records relating thereto shall be 
maintained by the Consultant during the course of the work and preserved for a 
period of three years thereafter for all laborers and mechanics working at the site 
of the work (or under the United States Housing Act of 1937, or under the 
Housing Act of 1949, in the construction or development of the project). Such 
records shall contain the name, address, and social security number of each 
such worker, his or her correct classification, hourly rates of wages paid 
(including rates of contributions or costs anticipated for bona fide fringe benefits 
or cash equivalents thereof of the types described in section 1(b)(2)(B) of the 
Davis-Bacon Act), daily and weekly number of hours worked, deductions made 
and actual wages paid. Whenever the Secretary of Labor has found under 29 
CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount 
of any costs reasonably anticipated in providing benefits under a plan or program 
described in section 1(b)(2)(B) of the Davis-Bacon Act, the Consultant shall 
maintain records which show that the commitment to provide such benefits is 
enforceable, that the plan or program is financially responsible, and that the plan 
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or program has been communicated in writing to the laborers or mechanics 
affected, and records which show the costs anticipated or the actual cost 
incurred in providing such benefits. Consultants employing apprentices or 
trainees under approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of trainee programs, the 
registration of the apprentices and trainees, and the ratios and wage rates 
prescribed in the applicable programs. 

(ii) (A) The Consultant shall submit weekly for each week in 
which any contract work is performed a copy of all payrolls to the Authority for 
transmission to the Federal Transit Administration. The payrolls submitted shall 
set out accurately and completely all of the information required to be maintained 
under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5. This information may be 
submitted in any form desired. Optional Form WH-347 is available for this 
purpose and may be purchased from the Superintendent of Documents (Federal 
Stock Number 029-005-00014-1), U.S. Government Printing Office, Washington, 
DC 20402. The prime Consultant is responsible for the submission of copies of 
payrolls by all subconsultants. 

(B) Each payroll submitted shall be accompanied by a 
"Statement of Compliance," signed by the Consultant or subconsultant or his or 
her agent who pays or supervises the payment of the persons employed under 
the contract and shall certify the following: 

(1) That the payroll for the payroll period contains the 
information required to be maintained under section 5.5(a)(3)(i) of Regulations, 
29 CFR part 5 and that such information is correct and complete; 

(2) That each laborer or mechanic (including each 
helper, apprentice, and trainee) employed on the contract during the payroll 
period has been paid the full weekly wages earned, without rebate, either directly 
or indirectly, and that no deductions have been made either directly or indirectly 
from the full wages earned, other than permissible deductions as set forth in 
Regulations, 29 CFR part 3; 

(3) That each laborer or mechanic has been paid not 
less than the applicable wage rates and fringe benefits or cash equivalents for 
the classification of work performed, as specified in the applicable wage 
determination incorporated into the contract. 

(C) The weekly submission of a properly executed certification 
set forth on the reverse side of Optional Form WH-347 shall satisfy the 
requirement for submission of the "Statement of Compliance" required by 
paragraph (a)(3)(ii)(B) of this section. 

(D) The falsification of any of the above certifications may 
subject the Consultant or subconsultant to civil or criminal prosecution under 
section 1001 of title 18 and section 231 of title 31 of the United States Code. 
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(iii) The Consultant or subconsultant shall make the records 
required under paragraph (a)(3)(i) of this section available for inspection, 
copying, or transcription by authorized representatives of the Federal Transit 
Administration or the Department of Labor, and shall permit such representatives 
to interview employees during working hours on the job. If the Consultant or 
subconsultant fails to submit the required records or to make them available, the 
Federal agency may, after written notice to the Consultant, sponsor, applicant, or 
owner, take such action as may be necessary to cause the suspension of any 
further payment, advance, or guarantee of funds. Furthermore, failure to submit 
the required records upon request or to make such records available may be 
grounds for debarment action pursuant to 29 CFR 5.12. 

(4) Apprentices and Trainees 

(i) Apprentices - Apprentices will be permitted to work at less 
than the predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide apprenticeship 
program registered with the U.S. Department of Labor, Employment and Training 
Administration, Bureau of Apprenticeship and Training, or with a State 
Apprenticeship Agency recognized by the Bureau, or if a person is employed in 
his or her first 90 days of probationary employment as an apprentice in such an 
apprenticeship program, who is not individually registered in the program, but 
who has been certified by the Bureau of Apprenticeship and Training or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary 
employment as an apprentice. The allowable ratio of apprentices to journeymen 
on the job site in any craft classification shall not be greater than the ratio 
permitted to the Consultant as to the entire work force under the registered 
program. Any worker listed on a payroll at an apprentice wage rate, who is not 
registered or otherwise employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the classification of work 
actually performed. In addition, any apprentice performing work on the job site in 
excess of the ratio permitted under the registered program shall be paid not less 
than the applicable wage rate on the wage determination for the work actually 
performed. Where a Consultant is performing construction on a project in a 
locality other than that in which its program is registered, the ratios and wage 
rates (expressed in percentages of the journeyman's hourly rate) specified in the 
Consultant's or subconsultant's registered program shall be observed. Every 
apprentice must be paid at not less than the rate specified in the registered 
program for the apprentice's level of progress, expressed as a percentage of the 
journeymen hourly rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with the provisions of the 
apprenticeship program. If the apprenticeship program does not specify fringe 
benefits, apprentices must be paid the full amount of fringe benefits listed on the 
wage determination for the applicable classification. If the Administrator of the 
Wage and Hour Division of the U.S. Department of Labor determines that a 
different practice prevails for the applicable apprentice classification, fringes shall 
be paid in accordance with that determination. In the event the Bureau of 
Apprenticeship and Training, or a State Apprenticeship Agency recognized by 
the Bureau, withdraws approval of an apprenticeship program, the Consultant will 
no longer be permitted to utilize apprentices at less than the applicable 



Attachment 3 
Sample Agreement 
  

 

Livermore Amador Valley Transit Authority  Page 28 of 32 
2735006.1  

predetermined rate for the work performed until an acceptable program is 
approved. 

(ii) Trainees - Except as provided in 29 CFR 5.16, trainees will 
not be permitted to work at less than the predetermined rate for the work 
performed unless they are employed pursuant to and individually registered in a 
program which has received prior approval, evidenced by formal certification by 
the U.S. Department of Labor, Employment and Training Administration. The 
ratio of trainees to journeymen on the job site shall not be greater than permitted 
under the plan approved by the Employment and Training Administration. Every 
trainee must be paid at not less than the rate specified in the approved program 
for the trainee's level of progress, expressed as a percentage of the journeyman 
hourly rate specified in the applicable wage determination. Trainees shall be paid 
fringe benefits in accordance with the provisions of the trainee program. If the 
trainee program does not mention fringe benefits, trainees shall be paid the full 
amount of fringe benefits listed on the wage determination unless the 
Administrator of the Wage and Hour Division determines that there is an 
apprenticeship program associated with the corresponding journeyman wage 
rate on the wage determination which provides for less than full fringe benefits for 
apprentices. Any employee listed on the payroll at a trainee rate who is not 
registered and participating in a training plan approved by the Employment and 
Training Administration shall be paid not less than the applicable wage rate on 
the wage determination for the classification of work actually performed. In 
addition, any trainee performing work on the job site in excess of the ratio 
permitted under the registered program shall be paid not less than the applicable 
wage rate on the wage determination for the work actually performed. In the 
event the Employment and Training Administration withdraws approval of a 
training program, the Consultant will no longer be permitted to utilize trainees at 
less than the applicable predetermined rate for the work performed until an 
acceptable program is approved. 

(iii) Equal employment opportunity - The utilization of 
apprentices, trainees and journeymen under this part shall be in conformity with 
the equal employment opportunity requirements of Executive Order 11246, as 
amended, and 29 CFR part 30. 

(5) Compliance with Copeland Act Requirements 

The Consultant shall comply with the requirements of 29 CFR part 
3, which are incorporated by reference in this contract. 

(6) Subcontracts 

The Consultant or subconsultant shall insert in any subcontracts 
the clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses 
as the Federal Transit Administration may by appropriate instructions require, 
and also a clause requiring the subconsultants to include these clauses in any 
lower tier subcontracts. The prime Consultant shall be responsible for the 
compliance by any subconsultant or lower tier subconsultant with all the contract 
clauses in 29 CFR 5.5. 
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(7) Contract Termination: Debarment 

A breach of the contract clauses in 29 CFR 5.5 may be grounds 
for termination of the contract, and for debarment as a Consultant and a 
subconsultant as provided in 29 CFR 5.12. 

(8) Compliance with Davis-Bacon and Related Act 
Requirements 

All rulings and interpretations of the Davis-Bacon and Related 
Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by reference 
in this contract. 

(9) Disputes Concerning Labor Standards 

Disputes arising out of the labor standards provisions of this 
contract shall not be subject to the general disputes clause of this contract. Such 
disputes shall be resolved in accordance with the procedures of the Department 
of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this 
clause include disputes between the Consultant (or any of its subconsultants) 
and the contracting agency, the U.S. Department of Labor, or the employees or 
their representatives. 

(10) Certification of Eligibility 

(i) By entering into this contract, the Consultant certifies that 
neither it (nor he or she) nor any person or firm who has an interest in the 
Consultant's firm is a person or firm ineligible to be awarded Government 
contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

(ii) No part of this contract shall be subcontracted to any 
person or firm ineligible for award of a Government contract by virtue of section 
3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

(iii) The penalty for making false statements is prescribed in 
the U.S. Criminal Code, 18 U.S.C. 1001.  

M. Incorporation of Federal Transit Administration (FTA) Terms 

The preceding provisions include, in part, certain Standard Terms and Conditions 
required by DOT, whether or not expressly set forth in the preceding contract 
provisions. All contractual provisions required by DOT, as set forth in FTA 
Circular 4220.1F are hereby incorporated by reference. Anything to the contrary 
herein notwithstanding, all FTA mandated terms shall be deemed to control in the 
event of a conflict with other provisions contained in this Agreement. The 
Consultant shall not perform any act, fail to perform any act, or refuse to comply 
with any LAVTA requests which would cause LAVTA to be in violation of the FTA 
terms and conditions. 
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20. NOTICES 

Except for invoices submitted by Consultant pursuant to Article 4, all notices or 
other communications to either party by the other shall be deemed given when 
made in writing and delivered or mailed to such party at their respective 
addresses as follows: 
To Authority:    Executive Director 
     Livermore/Amador Valley Transit Authority 
     1362 Rutan Court 
     Suite 100 
     Livermore, CA  94551 
 
To Consultant :  
 
 
 
   

21. LAWS AND REGULATIONS 

Consultant shall comply with its standard of care with regard to any and all laws, 
statutes, ordinances, rules, regulations and procedural requirements of any 
national, state or local government and of any agency of such government, 
including Authority, which relate to or in any manner affect the performance of 
this Agreement.  This Agreement and any related documents supplied hereunder 
are subject to the California Public Records Act. 
 

22.   CHOICE OF LAW 

All questions pertaining to the validity and interpretation of this Agreement shall 
be determined in accordance with the laws of California applicable to agreements 
made and to be performed within the state. 

 

23.   FORCE MAJEURE 

 It is expressly agreed that if the Consultant shall be delayed or interrupted in the 
performance or completion of its work hereunder by any act, neglect or default of 
the Authority, or of any employee of the owner, or of any other consultant 
employed by the Authority, or by an embargo, war, fire, flood, earthquake, 
epidemic or other calamity, act of God or of the public enemy, governmental act 
(including, but not restricted to, any government priority, preference, requisition, 
allocation, interference, restraint or seizure, or the necessity of complying with 
any governmental order, directive, ruling or request) or by any strike or labor 
dispute involving the Authority, or any manufacturer, supplier or carrier of the 
machinery, materials or supplies required hereunder, then the time of completion 
specified herein shall be extended for a period equivalent to the time lost as a 
result thereof. 
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24.   ENTIRE AGREEMENT 

This Agreement is the entire agreement of the parties.  Consultant represents 
that in entering into this Agreement, it has not relied on any previous 
representations, inducements or understandings of any kind or nature. 

 

25.   SEVERABILITY 

If any provision, or any portion of any provision, of any contract resulting from this 
proposal shall be held invalid, illegal or unenforceable, the remaining provisions 
or portions of any provisions shall be valid and enforceable to the extent 
possible. 
 

26.   BENEFIT OF AGREEMENT 

This Agreement shall bind and benefit the parties hereto and their heirs, 
successors and permitted assigns. 
 

27.   ATTORNEY’S FEES AND OTHER FEES 

Should either party institute any action to enforce this Agreement, or any 
provision hereof, the prevailing party in any such action or proceeding shall be 
entitled to receive from the other party all costs and expenses, including 
reasonable attorney’s fees. 
 

IN WITNESS WHEREOF, this Agreement has been executed by the parties hereto as of 
the day and year first written above. 
 
 
THE LIVERMORE AMADOR VALLEY   
TRANSIT AUTHORITY      
 
_________________________________  ______________________________ 
Executive Director     By* 
       _____________________________ 
       Title 
Date:_____________________________  ______________________________ 
       By* 
       ______________________________  
       Title 
 
 
       Date:_________________________ 
 



Attachment 3 
Sample Agreement 
  

 

Livermore Amador Valley Transit Authority  Page 32 of 32 
2735006.1  

 
APPROVED AS TO FORM: 
 
 
By:        
 Attorney for the Authority 
 
 
 
*If Consultant is a corporation, two corporate officers must sign on behalf of the corporation as 
follows: (1) Chairman of the Board, President, or Vice President; and (2) Secretary, Assistant 
Secretary, Chief Financial Officer, or Assistant Financial Officer.  In the alternative, this Contract 
may be executed by a single officer or a person other than an officer provided that evidence 
satisfactory to LAVTA is provided, demonstrating that such individual is authorized to bind the 
corporation (e.g., a copy of a certified resolution from the corporation’s board or a copy of the 
corporation’s by laws). 
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